
 
 

The Department for Business Innovation and Skills (BIS) has amended its guidance on 
the Agency Workers Regulations 2010, which was originally published on 6 May 2011.  
See the updated version here http://www.bis.gov.uk/assets/biscore/employment-
matters/docs/a/11-949-agency-workers-regulations-guidance.   

The majority of amendments are minor, for instance the definition of “pay”.  However, 
BIS (presumably after lobbying from agencies) has clarified the requirements and 
consequences of “pay between assignments” (previously known as the “Swedish 
Derogation”).  Another substantive change is the removal of guidance regarding 
temporary supply teachers.  Further guidance in this regard is due to be published 
“shortly”, after consultation with the Department of Education. It is currently unclear 
whether this will be a separate publication to the main guidance or released as version 3 
of the “final” guidance.  Tim Johnson/Law has prepared a summary of the old/new text, 
for your ease of reference. 

BIS Agency Workers Regulations Guidance May 2011 – A Comparison 

Version 1 – 6 May 2011 Version 2 – 2 June 2011* 

Index: Calculating various holiday pay 
entitlements...p. 33 

Index: Paid Holiday Leave...p. 34 

Index: A ‘reasonable offer of 
employment...p. 40 

Removed 

Quick start guide contains links to 
www.businesslink.gov.uk for hirers and 
agencies  

Quick start guide no longer references 
business link, though still refers agency 
workers to the direct.gov website (without 
a link) 

Scope (p. 6): confirms Northern Ireland 
will publish its own regulations. 

Scope (p. 5): confirms Northern Ireland 
has its own regulations. 

Scope: states the courts will consider the 
reality of the relationship 

Scope: states ET will make decision as to 
whether AWR applied 

In scope (p. 7-8): Contains information 
about placing a worker in a permanent job 
and link to the Conduct of Employment 
Agencies and Employment Businesses 
Regulations 2003 

Out of scope (p. 10): reference to 
permanent vacancies or the Conduct of 
Employment Agencies and Employment 
Businesses Regulations 2003 moved 

In scope (p. 9): defines hirer as “a 
company, partnership, sole trader or a 
public body” 

In scope (p. 8): adds to definition of a hirer 
as a “person” who “is responsible for 
supervising and directing” temps and gives 
examples 

Out of scope (p. 11): Courts to decide Out of scope (p. 10): ET decision 

Out of scope (p. 11): confirms in-house 
temp banks are out of scope of AWR 

Out of scope (p. 10-11): changes to in-
house temp bank explanation, showing can 
be in scope of AWR 

http://www.bis.gov.uk/assets/biscore/employment-matters/docs/a/11-949-agency-workers-regulations-guidance
http://www.bis.gov.uk/assets/biscore/employment-matters/docs/a/11-949-agency-workers-regulations-guidance
http://www.businesslink.gov.uk/


In summary (p. 13): short definitions 
In summary (p. 14): extends summary of 
hirers and MSCs 

Qualifying for equal treatment (p. 14): 
refers reader to 
www.directgov/employment

Qualifying for equal treatment (p. 15-16): 
has link to “Agency worker employment 
rights” (precise directgov page for agency 
workers) and “Understanding your 
employment status” (which is the 
directgov/employment index) 

 
After 12 weeks (p. 18): confirmation that if 
period of service required for employees, 
same applies to temps 

 
The Qualifying Clock (p. 20-22): clarifies 
that when the clock resets it goes back to 
“zero”  

 
Definition of a ‘new’ hirer (p. 23): advises 
TWAs to check with hirers whether they 
are a group or different legal entities 

Definition of a ‘new’ hirer (p. 21): has link 
for providers of supply teacher 

Definition of a ‘new’ hirer (p. 23): link 
removed but illustrative example better 
worded 

Definition of a ‘new’ hirer (p. 21): 
illustrative example of large retail group  

Definition of a ‘new’ hirer (p. 23): removed 

Definition of a ‘new’ hirer (p. 21): refers to 
breaks of “less than 6 weeks” 

Definition of a ‘new’ hirer (p. 23): refers to 
breaks of “no more than 6 weeks” 

12 week assignments and anti-avoidance 
provisions (p. 23):  states where a temp 
has “worked for 11 weeks with a 6 week 
break...” there could be an attempt to 
avoid AWR  

12 week assignments and anti-avoidance 
provisions (p. 24):  states where a temp 
has “worked for 12 weeks with a 6 week 
break...” there could be an attempt to 
avoid AWR 

Equal Treatment on pay...umbrella 
companies (p. 26): states an umbrella 
company can pay its workers “£80 plus 
£20 reimbursement of travel expenses” 
where a “directly recruited worker or 
employee would receive £100” 

Equal Treatment on pay...umbrella 
companies (p. 28): while the example has 
been reworded it still states that an 
umbrella company may pay “£80 plus £20 
reimbursement of travel expenses” where 
a “directly recruited worker or employee 
would receive £100”  

Pay (p. 27): confusing definitions in 
respect of holiday pay and bonuses 

Pay (p. 29): clarifies paid holiday and 
bonuses – specifies that discretionary 
bonuses are also payable 

Supply teachers (p. 31): a separate 
paragraph giving advise to schools 

Removed 

Calculating various holiday pay 
entitlements (p. 33): confirms temps have 
5.6 weeks paid holiday 

Paid holiday leave (p. 34): title changed, 
same information 

http://www.directgov/employment


 

‘Suitable’ alternative work (p. 35) 
Suitable alternative work (p. 36): ‘’ 
removed 

Pregnant agency workers process flowchart 
(p. 37) 

Removed 

Pay between assignments (p. 38): explains 
the Swedish Derogation model 

Pay between assignments (p. 38): holiday 
pay added to Swedish Derogation 
exemption 

A ‘reasonable’ offer of employment (p. 40): 
states agency and temp need to discuss, 
agree and note in written contract what 
work the temp is willing to accept 

A suitable offer of work (p. 40): removal of 
the requirement for reasonableness and 
confirmation that if temp unavailable, no 
entitlement to pay 

 
Ending a pay between assignments 
contract (p. 40): confirms if temp resigns, 
no right to 4 weeks’ pay 

 

Compliance information required by a TWA 
from a hirer (p. 43): advises hirer should 
give information promptly for the 13th 
week 

The TWA has 28 days from receipt of the 
request setting out (p. 45): 

The TWA has 28 days from receipt of the 
request to respond in writing to the agency 
worker setting out (p. 45): “to respond in 
writing to the agency worker” added 

When can the agency worker challenge 
their treatment on assignment (p. 45): in 
relation to pay “After 12 weeks has 
elapsed” 

When can the agency worker challenge 
their treatment on assignment (p. 45): in 
relation to pay “Once the agency worker 
has qualifying for equal treatment”(sic) 

 
Liability and remedies (p. 46): reminds 
hirers they should let agencies know when 
terms  and conditions change 

 

Information on the establishment of 
representative bodies (p. 50): link to ACAS 
website for help regarding workers’ 
representatives and bodies 

 

Information of workers’ representatives (p. 
50): now links for information regarding 
TUPE, collective bargaining, collective 
redundancies and European Works 
Councils. 

 

* Generally the document is much “neater” in format (though there’s room for 
improvement!) and contains less typographical error. 


