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IR35// 
FACT SHEET 
NES Global Talent’s Commercial team are award-winning  

and will support you in navigating the new IR35 legislation. 

 Working Practices// Issue 1 

BACKGROUND  

Clients and Contractors should be looking at working practices now to understand their impact on whether the 

Assignment would be considered Outside or Inside IR35. In order to be determined Outside, the PSC (Personal 

Service Company) Contractor should not be seen as ‘part & parcel’ of the organisation, therefore a change in 

behaviour by the Client and the Contractor may be required to create a clear distinction. 

 

 

KEY FACTORS OTHER FACTORS TO CONSIDER 

Right & ability to substitute Client does not decide the working hours / location 

No control of work by Client  Not a long length of contract or notice period 

Take on financial risk & cost of rework  Tools, equipment & other expenses not paid for by the Client 

No mutuality of obligation Not attend Client functions or act as Fire Marshall/First Aider 

No Office Holder duties Distinguishable email addresses & ID passes 

No access to Client benefits Interaction with others in a manner that clearly distinguishes 

them from the employees of the Client 

 

 

 

1. RIGHT & ABILITY TO SUBSTITUTE 

Contractors should be able to substitute themselves and Clients should be able and willing to accept a substitute. The 

right to substitution is contained in Contractors’ Terms of Business with NES. Clients should have a Substitute & 

Helper Policy in order to be prepared to accept a substitute, and Contractors should have a Substitute Sub-Contract 

template so as to be prepared to substitute. NES can provide Clients and Contractors with Guidance Notes for you to 

create these. 

2. NO CONTROL OF WORK BY CLIENT 

HMRC states that “Control over the manner in which the worker provides the services is telling or instructing a worker 

about how they do the work. Control over how the person does work also includes someone having the power to move 

the person from one job to another. If someone can say ‘don’t do it like that’ or ‘do it like this’ then they have a right of 

control as to the manner in which a person works”. The four fundamentals that make up HMRC’s control test about the 

work being carried out are What, When, Where, and How. In the context of IR35, such control of the Contractor 

needs to be avoided otherwise the Contractor will be considered to be ‘part & parcel’ of the Client organisation.  

 

CRITICAL ISSUES// 

 Many factors influence whether 

someone is considered to be genuinely 

in business on their own account; 

 These factors have been used in case 

law to determine employment status 

for many years; 

 Some of these factors are fundamental 

practices and behaviours, whilst others 

are subtle indicators. 

IS THE CONTRACTOR ‘GENUINELY IN BUSINESS ON OWN ACCOUNT’? 

 

Is the intention of the parties to treat Contractor as ‘genuinely in business on own account’  

OR more like ‘part & parcel’ of Client organisation? 
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3. TAKE ON FINANCIAL RISK & COST OF REWORK 

Another indicator as to the employment status of a worker is whether any personal financial risk is incurred as a result 

of the performance of the work duties, or by the way that payment is made for the services provided. Employment 

provides certainty of payment to an individual, even if they make a mistake, as the employer is ultimately responsible. 

In contrast, a Contractor who is ‘genuinely in business on own account’ will incur financial risk as they are responsible 

for reworking their mistakes and substandard deliverables at their own cost. 

4. NO MUTUALITY OF OBLIGATION  

Mutuality of Obligation means the obligation of employers to provide work for their workers, the obligation of their 

workers to do the work and the obligation of the employer to pay them. Therefore in the context of IR35, such 

obligations need to be avoided otherwise the Contractor will be considered to be ‘part & parcel’ of the Client 

organisation. 

5. NO OFFICE HOLDER DUTIES  

The individual should not have duties normally performed by an Office Holder as defined by HMRC: “This includes: 

statutory appointments, such as registered company directors or secretaries, board members of statutory bodies, or 

crown appointments; appointments under the internal constitution of an organisation, such as club treasurers or trade 

union secretaries; appointments under a trust deed, such as trustees”. 

6. NO ACCESS TO CLIENT BENEFITS 

If a Contractor is receiving or has access to benefits that a Client provides to their own employees, then the Contractor 

is clearly intended to be ‘part & parcel’ of the Client organisation. Such benefits as sick pay, holiday pay, 

maternity/paternity pay, and workplace pension, or access to subsidised gym membership, health insurance, 

subsidised canteen, priviledged car parking or permits. 

 

CONTRACTORS INSIDE IR35 

If an Assignment is deemed Inside as the working practices are not consistent with being genuinely in business on 

their own account, the Contractor will have 3 options: 

1. Remain a PSC and have tax and NI deducted by NES as required by law 

2. Go Umbrella 

3. Go PAYE 

 

 

What Clients and Contractors need to do: 

 Working practices should be reviewed now; 

 A change in behaviour by the Client and the Contractor may be required; 

 Client and Contractor need to be prepared, including demonstrating ability for substitution. 


